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ORDER

PER BEENA PILLAI, JUDICIAL MEMBER
Present appeal arises out of order dated 14/12/2017 passed by

Ld.CIT(A)-4, Bangalore on following grounds of appeal:
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! e orders of the authorities below in 50 far as these are agoinst the appellant aro
opposed 10 law, weight of evidence, natural justice, probabilinies, facts and

circumstances of the appellant’s case

2 e appellant denios itsel! to be assossod on a loss of RS 67,27 1053/~ as against the
returned Jloxs of Re. 8. 47 43 356/- under the tucis and circumstances of the case
3 n) The order of aspossment in bad in law as the statutory notice for initiating thoe ol
OV Ty
assussment procoedings undeor soction 143(2) of the Income Tax Act, 1961 (uedeS
. - B A
(the Act) wan not served on the appollant under the facts and clroumstances of « X
N
the casc. e ‘.\.\.-\---‘
b)) The lcamed CITA) failed 1o consider the affidavit filed by the appellant and
vconsequently, the CI'T(A) grossly erred in holding that the notce under section
143(2) of the Act was duly served on the appellant under the facts and
circumstances of the case.

o) The sotion of the loarned CIT(A) in treating the failure 10 seorve the notice undes

wection 143(2) of the At as mere tochnicality s fatal (0 sssumption  of
jurisdiction and thus the assessment neods to be quashed on this ground alone in

the interost of oguity and justice
- The leamoed CITA) orred 1o contimming the disallowance made by the assessing
officer of Re.2,.32.21 . 07%/- as proportionate land development cost under soction

SO0AL2 M) of the Act under the facts and clircumstances of the case

s The authorities below falled 1o appreciate the fact that the land development
expoenses  incurred of Ra2.32.21 0790 were fully supported by decumentary

¥ 7 SomamEe N N

evidence and thus the expensces ought o have been allowed undeor the foacts and
circumstances of the casc

6. Without praejudice, the disallowance made is highly excessive and necods to be
substantially reduced under the facts and circumstances of the casc.

7 C.ro > 3

i) The leamed CIT(A) arred in confirming the disallowance of depreciation on
furmiture and fixtures of R 19 39 176/« under the facts and circumstances of
the case.

b) The learmned CIT(A) crred in confirming the disallowance of dopreciation on
office equipment of Rs.3,69.299/. under the facts and circumstances of the
case,

<) I'he learned CIT(A) erred in contirming the disallowance of depreciation on
computers of Rs. 70,112/« under the ftacts and circumstances of the case.

)y The authonities below grossly erred in holding that the furniture & fixtures,
office equipment and computers were not put to use under the facts and
circumstances ol the case.

5. The appellant craves leave to add, alter, delete or substitute any of the grounds urged
above.
9 In view of the above and other grounds that may be urged at the time of the hearing

of the appcal, the appellant craves that the appeal may be allowed in the interest of”

cquity and justice

2. The Ld.AR at the outset submitted that the legal issue raised
by assessee in Ground no. 3 is not pressed.

Accordingly this ground is dismissed as not pressed.

3. In Ground nos. 4-6, the issue alleged by assessee is in respect

of the disallowance made by the Ld.AO of Rs.2,32,21,079/-
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towards the proportionate land development cost u/s. 40A(2)(a)
of the Act.

The primary contention of the assessee is that the computation of
disallowance by the Ld.AO that forms part of the assessment
order is not in accordance with the Accounting Standards and
law. He submitted that, the Ld.AO partly disallowed the opening
work in progress and considered the claim of cost of sale from the
previous assessment year without any basis. The Ld.AR took us
to the relevant observation wherein, the disallowance is
computed. For the sake of convenience, the same is scanned and
reproduced as under and he submitted that assessee has
evidences to establish the expenditure incurred that cannot form
part of the disallowance u/s. 40A(2)(a) of the act for the year

under consideration.

On querries, though it was implied by Sri Janardhan Reddy that the first
vear of sale of land was the F.Y. 2011-12, from the material gathered
/available on record it is observed that LKH had sold land to Lepakshi
Ayush Park Pvt.- Ltd, and Indus Gems Expression in the earlier financial
ear. Murther. Bnancials also show cos £ land IMaime s 4 . -
year, Further, financials also show cost of land I laimed &s an expense

o5 & [ /
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during the A.Y. 2011-12 at Rs. 9,011,425/ Hence, the same is also

considered while computing the disallowance

The company has sold 232.63 acres of land during the year out of the
total land holding of 8841.01. Considering the overall back ground of the
company and the back to back transactions with the parties covered
under 40A(2)(b), the proportionate cimim of cost of land sold during the

year to be disallowed is worked cut as follows:

Opening work in progress: Rs. 317.,38,28,236
Add:

Claim of cost of sale in the previous year; Rs, $,01,425
Cost incurred upto 11.09.2011: Rs. 25,00.659 =
Total: Rs. 317,72,39,320

Less: Opening balances as on 01.04.201 1
Interest Rs. 56,91,32,268
Consultancy charges: Rs. 4,20,18,334

Management contract: Ra. 53,91,40,314
14.4

l.and cost Rs, 114,41.41,115 Rs, 229.44.32.031
Total Rs, 88.28,07.289

Proportionate cost of land disallowed for the vear.

232.63 x 88,28,07,289 = 2,32,21,079
8844.01

In view of the above discussion, Rs 2,32,21,079/- is disallowed

u/s 40A (2)(a) and added to the total income.

4. In respect of Ground no. 7, the Ld.AR submitted that
depreciation claimed on building and furniture fittings were
disallowed by the Ld.AO. for the reason that the same was not
put to use, as per the report filed by the Inspector, who visited
the premises on 25/03/2015. He submitted that, there are
various evidences to establish the claim of depreciation that has
not been considered.

5. Based on the above, the Ld.AR submitted that, both the issue
needs to be reverified in accordance with law.

The Ld.DR though vehemently supported the orders passed by
Ld.CIT(A), could not contradict the fact that the computation by
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the Ld.AO regarding the disallowance u/s. 40A(2)(a) is not in
accordance with law.

We have perused the submissions advanced by both sides in the
light of records placed before us.

6. Based on the submissions by the assessee on both the issues,
and without expressing our opinion on merit, we deem it
appropriate to remand these issues alleged by assessee for the
year under consideration to the Ld.AO for a denovo verification,
considering the observations by CBI reproduced in the
assessment order. The Ld.AO is directed to verify each and every
expenses claimed by the assessee and the assessee is directed to
furnish the evidences/documents, ledger a/c., cash books if any
in support of the claim. The Ld.AO shall consider the claim in
accordance with law having regards to the evidences filed in
support by the assessee.

Needless to say that proper opportunity of being heard must be
granted to assessee.

Accordingly, Ground nos. 4-7 filed by assessee stands allowed
for statistical purposes.

In the result, the appeal filed by the assessee stands allowed
for statistical purposes.

Order pronounced in the open court on 20 October, 2022.

Sd/- Sd/-
(LAXMI PRASAD SAHU) (BEENA PILLAI)
Accountant Member Judicial Member
Bangalore,

Dated, the 20th October, 2022.
/MS /
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Copy to:

1. Appellant 4. CIT(A)

2. Respondent 5. DR, ITAT, Bangalore
3. CIT 6. Guard file

By order

Assistant Registrar,
ITAT, Bangalore



